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REVENUE GENERATOR 
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• 68.6% of the total U.S. revenues collected by 
IRS are Employment taxes. 

 
• 31% = FICA and FUTA  
• 37.6% = Withholdings 

 
 



SOURCES OF CRIMINAL TAX CASES 
 

 Informants/Whistleblowers 
 IRS CI Projects and Task Forces/Scheme Development 

Center 
 IRS CI Special Agent Observations/Media 
 Other Law Enforcement Agencies 
 Criminal Fraud Referrals from IRS compliance 

functions (e.g., examinations and collections) 
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EGGSHELL AUDITS 
 An eggshell exam is a civil exam with underlying criminal 

issues. 
 In employment tax cases, the taxpayer may have failed to 

pay/deposit employment taxes or misclassified employees. 
 If there are “firm indications” of fraud, then a Revenue Agent 

could refer the case to IRS CI. 
 Notable warning signs: 

A civil exam is terminated before completion 
 The Revenue Agent becomes unreachable/does not return calls 
 The Revenue Agent begins focusing on the taxpayer’s intent 

and/or knowledge and refers to this as a “pattern” over several 
filing periods 

 Two IRS Special Agents with badges and guns visit your client 
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REFERRAL PROCESS:  
IRS CRIMINAL FRAUD REFERRALS 
 Referral of Potential Criminal Fraud Cases (IRM 25.1.3) 

 When affirmative acts (firm indications) of fraud/willfulness 
exist and criminal criteria are met, the compliance employee 
(e.g., Revenue Agent, Revenue Officer, etc.) will refer the case 
through the Fraud Technical Advisor (FTA) to Criminal 
Investigation via Form 2797, Referral Report of Potential 
Criminal Fraud Cases. 

 FTA assists in determining if firm indications of 
fraud/willfulness are present, criminal criteria has been met, etc. 

 The compliance employee will suspend the 
examination/collection activity without disclosing to the 
taxpayer or representative the reason for suspension.  However, 
if asked, the IRS must not give a false or deceitful response. 
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REFERRAL PROCESS:  
IRS CRIMINAL FRAUD REFERRALS 
 Case is assigned to an IRS CI Special Agent (SA) to 

evaluate the referral. 
 If CI accepts the referral, then a criminal investigation 

commences. 
 There are 2 types of investigations: 

 Administrative Investigations, IRM 9.5.1.2 
 Grand Jury Investigations, IRM 9.5.2 
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ADMINISTRATIVE INVESTIGATIONS 
Case 

Initiation 

CI 
Investigation 

Case 
Evaluation 

Criminal 
Referral 

DOJ Tax 
Division Prosecution 

E.g., Civil Tax Audit Referral, Informant, CI 
Initiation, etc. 

Evidence Gathering:  
  -Search Warrants 
  -Undercover Surveillance 
  -Trash Runs 

Criminal Tax Review & Analysis of Case 

Special Agent Report (SAR) 
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GRAND JURY INVESTIGATIONS 
Grand 
Jury 

Request 

Grand Jury 
Investigation 

Case 
Evaluation 

Criminal 
Referral 

DOJ Tax 
Division Prosecution 

-The IRS or US Attorney’s office may initiate a 
request for a Grand Jury investigation. 
 - The Grand Jury Request must be authorized by 
the DOJ Tax Division. 

Evidence Gathering: 
  -Subpoena power 
  -Forced Witness Testimony 
  -Grand Jury Secrecy provisions 

Grand Jury Evaluation 

Special Agent Report 
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IRS CI SPECIAL AGENT REPORT 
 SAR is used for all tax-related investigations (both 

administrative and grand jury).  IRM 9.5.8, Investigative 
Reports.  It includes the following: 
 Recommended charges and prosecution years 
 Returns filed and statute of limitations 
 Venue 
 Investigative contact(s) with Subject(s) and/or representative(s) 
 Theory of the investigation 
 Books and records and preparation of tax return(s) 
 Elements of the offense 
 List of Appendices (List of Witnesses, etc.) 
 Disposition of proceeds 
 Relevant conduct 
 Current lifestyle / recent and post-offense factors 
 Explanations and / or defenses of Subject 
 Conclusions and recommendations. 
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REFERRAL TO DOJ TAX DIVISION 

 CT Counsel reviews the SAR and prepares a 
Criminal Evaluation Memorandum (CEM). 

 The SAR and CEM are provided to the DOJ Tax 
Division for review. 

 If a Grand Jury Investigation was utilized, then 
the USAO will provide a recommendation to DOJ 
Tax Division. 
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WILLFUL FAILURE TO COLLECT, ACCOUNT FOR 
OR PAY OVER TAX - 26 U.S.C. § 7202  
 

Elements 
 

1.  Duty to collect, and to truthfully account for, and 
pay over a tax; 
  Must be the responsible person. 

2. Failure to collect, truthfully account for, and pay 
over the tax; and 

3. Willfulness. 
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 Designed primarily to assure compliance by 
parties obligated to collect taxes or to deduct 
from wages paid to an employee that employee's 
share of Federal Insurance Contribution Act 
taxes and federal income tax withheld from 
wages.  
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WILLFUL FAILURE TO COLLECT, ACCOUNT 
FOR OR PAY OVER TAX - 26 U.S.C. § 7202  
 



WILLFUL FAILURE TO COLLECT, ACCOUNT FOR 
OR PAY OVER TAX - 26 U.S.C. § 7202  
 
Three ways the statute is violated:  

 
 1.  willful failure to collect;  

 
 2.  willful failure to truthfully report; and  

 
 3.  willful failure to pay over.  
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  Each Quarterly Return (Form 941) and each Quarter 

constitutes a separate count in the indictment  
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WILLFUL FAILURE TO COLLECT, ACCOUNT FOR 
OR PAY OVER TAX - 26 U.S.C. § 7202  
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WILLFUL FAILURE TO COLLECT, ACCOUNT FOR 
OR PAY OVER TAX - 26 U.S.C. § 7202  
 

 What’s the Worst That Can Happen? 
 Up to five years in prison 
 $250,000 fine 
 Restitution  
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ATTEMPTED TAX EVASION  - 26 U.S.C. § 
7201 

Elements 
 

1. Affirmative Act of Evasion 
2. Tax Due and Owing 
3. Willfulness 
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TWO TYPES OF TAX EVASION 
 

1. Evading the employer’s portion of FICA taxes; and 
 

2. Evading  the TFRP owed by the “responsible 
persons” and assessed against the person  
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ATTEMPTED TAX EVASION  - 26 U.S.C. § 
7201 

What’s The Worst That Can Happen? 
 Up to five years in prison 
 $250,000 fine 
 Restitution 

 

20 



FILING/ CAUSING THE FILING OF FALSE 
DOCUMENTS - 26 U.S.C. § 7206(1) OR (2) 
 
 

Elements 
 

1. Made and subscribed a return, statement, or other 
document which was false as to a material matter; 
 

2. Under the penalties of perjury; 
 

3. The defendant  did  not  believe the return,  
statement, or other document to be true and correct 
as to every material matter; and 
 

4. Willfulness.  
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FILING/ CAUSING THE FILING OF FALSE 
DOCUMENTS - 26 U.S.C. § 7206(1) OR (2)  
 

Examples of Offenses 
 

 Filing a false Form 941, Form 1040 (e.g., responsible 
party claims false withholdings), or Form 1120 (e.g., 
payroll is reported improperly) 

 Causing the filing of a false Form 941 
 Aiding and assisting in the filing of a false Form 941 
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FILING/ CAUSING THE FILING OF FALSE 
DOCUMENTS - 26 U.S.C. § 7206(1) OR (2)  
 

oDoesn’t require the responsible person analysis 
 

oDoesn’t require proof of a specific tax loss  
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FILING/ CAUSING THE FILING OF FALSE 
DOCUMENTS - 26 U.S.C. § 7206(1) OR (2)  
 

What’s the Worst That Can Happen? 
 Up to 3 years in prison 
 $250,000 fine 
 Restitution  
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CORRUPTLY ENDEAVORING TO IMPEDE THE 
ADMINISTRATION OF THE REVENUE LAWS - 26 
U.S.C. § 7212(A) 
  

Elements 
1. Corrupt 
2. Endeavor 
3. To obstruct and impede the due administration 

of the internal revenue laws.   
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CORRUPTLY ENDEAVORING TO IMPEDE 
THE ADMINISTRATION OF THE REVENUE 
LAWS - 26 U.S.C. § 7212(A) 

What’s the Worst That Can Happen? 
 

 Up to 3 years in prison  
 $250,000 fine 
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CONSPIRACY TO DEFRAUD THE U.S. 
18 U.S.C. § 371  

Elements 
1. Agreement between two or more individuals to 

defraud the U.S. 
 

2. Defendant’s knowing and voluntary participation 
in the conspiracy, and 
 

3. The commission of an overt act in furtherance of 
the conspiracy  
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CONSPIRACY TO DEFRAUD THE U.S. 
18 U.S.C. § 371  
What’s The Worst That Can Happen? 

 
 Up to 5 years in prison 
 $250,000 fine 
 Restitution 
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WILLFULNESS 
 
 Intentional violation of a known legal duty  

 
 A person willfully fails to pay over tax under 

Section 7202 when, instead of paying the 
employment taxes, he voluntarily and 
intentionally uses the money to pay the claims of 
other creditors, including wages to employees, 
with knowledge that the collected funds and the 
employer’s portion are due to be paid over to the 
United States.  
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UNITED STATES V. EASTERDAY, 593 F.3D 1176  
(9TH CIR. 2008)  
 

 To prove a willful failure to pay over, all the 
government need show is that payments were 
voluntarily and intentionally made to creditors other 
than the United States with knowledge that the 
withheld funds were due to the United States, and 
that there is no separate requirement that the 
government prove that the payments were without 
justification. 
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WILLFULNESS  
 

 Admissions (written and oral) 
 Letters and Warnings from the IRS 
 Interaction with Civil 

Includes : 
Case History 
Collection activity (ICS) 
Revenue Officer interactions and Notes 
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 Letter 903 – “You Haven’t Deposited Federal 
Employment Taxes”  

 Explains the employer’s obligation to remit 
payroll taxes on a timely basis and warns that 
continued non-compliance can lead to criminal 
charges. 

 Demonstrates knowledge of the unpaid taxes and 
the requirements in a later criminal proceeding.   
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WILLFULNESS  
 

 IRS Form 4180 – Report of Interview with 
Individual Relative to Trust Fund Recovery Penalty 
or Personal Liability for Excise Taxes 

 
Used for conducting TFRP interviews. Used as a 

record of a personal interview with a 
potentially responsible person.  
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WILLFULNESS  
 

 IRS Form 2751 - Proposed Assessment of 
Trust Fund Recovery Penalty 
 
Can include admissions that defendant 

accepts personal responsibility for unpaid tax 
liability and civil penalties. 
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PYRAMIDING 
 Business withholds taxes from its employees but 
intentionally fails to remit.    
Accrues liability and then start a new business 
under a new name and begin accruing new 
liabilities.  Often in response to civil activity or 
bankruptcy. 

 Often after the initiation of IRS Collection activity: 
 Obtain new EINs and rename/operate the business in new 

name; use nominee to “own/run” business 
 Open new business bank accounts, file tax returns under 

new business name 
 Cease using the prior business name-but nothing really 

changes-employees are the same, clients are the same, 
services are the same 
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ABILITY TO PAY “DEFENSE” 
 
 Government is not required to prove that the 

defendant had any ability to pay the tax on the date 
the tax. offense.   

 
 Defendant not entitled to a jury instruction requiring 

the government to prove an ability to pay on the date 
the tax is due.   
 

 Responsible person is obligated to use after-acquired 
unencumbered funds to pay the delinquent trust fund 
tax, even as to the taxes which accrued prior to his 
knowing of the delinquency. 
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RECENT CRIMINAL CASES INVOLVING 
EMPLOYMENT TAXES 
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RECENT CRIMINAL CASES INVOLVING 
EMPLOYMENT TAXES 
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RECENT CRIMINAL CASES INVOLVING 
EMPLOYMENT TAXES 
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RECENT CRIMINAL CASES INVOLVING 
EMPLOYMENT TAXES 
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QUESTIONS? 
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